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[Tloday, the Commission is federalizing
the franchising process, taking it upon
itself to decide, in every local dispute,
what is “unreasonable,” without
actually looking at specific, local
examples to determine the real
situation. Instead of acknowledging
the vast dispute in the record as to
whether there are actually any
unreasonable refusals being made
today, the majority simply accepts in
every case that the phone companies
arerightandthe local governments are
wrong, all without bothering to examine
the facts behind these competing
claims, or conduct any independent
fact-finding. This is breathtaking in its
disrespect of our local and state
government partners....'

—FCC Commissioner Jonathan Adelstein

ith the adoption of the Tele-

communications Act of

1996, Congress promised a
“pro-competitive, deregulatory nation-
al policy framework” for the U.S.
communications industry.> Whether
competition in the communications
industry has truly evolved from the
1996 Act is a matter of considerable
debate. Recently, this debate has
focused on the delivery of competing
cable/video services under Title VI of
federal law.* Throughout 2006, the
big phone companies tried to con-
vince Congress to overhaul the Cable
Act to streamline their entry into
the cable services market. That plan
required modification following the
2006 mid-term elections when it
became clear no Cable Act overhaul
would occur.

The big phone companies then
turned their attention to state legisla-
tures, seeking relief from the time-
consuming, complex, and burdensome
local franchising requirements. They
also sought help from the Federal
Communications Commission (FCC)
to accomplish a Cable Act revision
that Congress was unable to pro-
vide. The FCC eagerly entered the
debate and, on March 5, 2007, released
an order on local franchising that
will likely impact every cable franchise
in the country.” A number of muni-
cipal organizations have petitioned the

court for review of the Order, including
the National League of Cities, the Na-
tional Association of Counties, the U.S.
Conference of Mayors, the National
Association of Telecommunications
Officers and Advisors, and others.® This
article will address the key provisions
of this new FCC Order and will explain
the impact on those local govern-
ments which remain in control of issu-
ing cable franchising.

Overview of the FCC Order

In the Order, the FCC concludes that
in many jurisdictions, the local franchis-
ing process constitutes an unreasonable
barrier to entry into the cable market
that impedes the achievement of the
interrelated federal goals of enhance-
ment of cable competition and acceler-
ated broadband deployment.” To elimi-
nate such unreasonable barriers, the
Order addresses several issues intended
to speed competition in the delivery of
cable services.

The Order goes to great length to
clarify that only local laws are pre-
empted, and only to the extent they
conflict with the Order. The FCC con-
cluded that it did not have sufficient
information to make determinations
with respect to franchising decisions
where a “state” is involved, either by
issuing franchises at the state level or
by enacting laws governing specific as-
pects of the franchising process. Ac-
cordingly, the Order only applies to ac-
tions or inactions at the local level
where a state has not specifically cir-
cumscribed the authority granted to a
local franchising authority (LFA).

By way of example, the Order in-
dicates that many states have enacted
comprehensive franchise reform laws
designed to facilitate competitive entry.’
Some of these laws allow competitive

entrants to obtain state-wide franchises,
while others establish a comprehensive
set of state-wide parameters that “cabin
the discretion of LFAs.”'° Thus, the Or-
der “does not address any aspect of an
LFA’s decision-making to the extent
that such aspect is specifically addressed
by state law.”!! Therefore, careful review
of applicable state law for each LFA will
be required to determine the overall
impact of the Order."?

Time-Frames for

Franchise Negotiations

The Order establishes a maximum time-
frame of 90 days for entities with exist-
ing authority to access public rights-
of-way, and 180 days for entities that do
not have authority to access public
rights-of-way.’® This new “shot clock”
starts on the date an applicant files an
application or other writing including
certain minimum information.'* An ap-
plicant and the LFA may agree in writ-
ing to extend the 90- or 180-day period
for negotiations."”

If the shot clock elapses without
action by the LFA, the applicant is au-
tomatically granted a “interim fran-
chise” based on the terms of the appli-
cation submitted.'® Thereafter, the LFA
and applicant may continue to negoti-
ate the franchise terms in an attempt to
reach a negotiated franchise. The shot
clock may be “tolled” by the LFA if it
has requested, and not received, infor-
mation from the applicant.!” However,
it is not clear whether the scope of this
“missing information” provision relates
only to the FCC’s application checklist,
or includes other relevant information
related to an applicant’s qualifications,
or state and local requirements. The
difficulty for an LFA is that, once an
interim franchise has been automati-
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cally granted, the LFA may find it diffi-
cult to achieve a negotiated franchise if
the LFA’s only alternative is to deny
the application, thereby potentially
eliminating a competitive cable service
option for consumers.

The shot clock time periods are
very short. Once an application is re-
ceived, negotiations should commence
immediately. Assuming a minimum of
30 days in which to comply with
local adoption requirements, LFAs
could have fewer than 60 days from
the receipt of a valid application to
reach an agreement on the terms of
a new franchise. In an effort to maxi-
mize the time available for negotia-
tions, LFAs should consider preparing
a template franchise in advance, which
can be provided to applicants as soon
as an application is received. LFAs
should also consider revisiting their
municipal code to verify that the appro-
priate permitting, insurance, indemni-
fication, restoration and related issues
are adequately covered. Finally, LFAs
may wish to add cable franchise appli-
cation obligations to their municipal
code to address any additional local in-
formation requirements, as permitted

by the Order.'8

Build-Out

The Order cites to the Cable Act, which
provides that “a franchising authority. ..
shall allow the applicant’s cable system
a reasonable period of time to become
capable of providing cable service to all
households in the franchise area.”"” The
FCC views this provision not as a grant
of authority, but as a limitation on an
LFA’s authority with respect to build-
out. The Order does not specifically pre-
scribe build-out criteria, but rather, pro-
vides a set of examples of reasonable and
unreasonable build-out mandates.?®
Under the FCC Order, unreasonable
build-out mandates are:

1. Requiring a new competitive entrant
to serve everyone in a franchise area
before it has begun providing ser-
vice to anyone.

2. Requiring facilities-based entrants,
such as incumbent local exchange
carriers (LECs), to build-out beyond
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3. Requiring more of a new entrant
than from an incumbent cable op-
erator by, for instance, requiring the
new entrant to build-out its facili-
ties in a shorter period of time than
that afforded to the incumbent.

4. Requiring the new entrant to build-
out and provide service to areas of
lower density than those that the in-
cumbent cable operator is required
to build-out to and serve.

5. Requiring a new entrant to build-out
and provide service to buildings or
developments to which the new en-
trant cannot obtain access on rea-
sonable terms.

6. Requiring the new entrant to build-
out to certain areas or customers that
the entrant cannot reach using stan-
dard technical solutions.

7. Requiring the new entrant to build-
out and provide service to areas
where it cannot obtain reasonable
access to, and use of, the public
rights-of-way.?!

Reasonable build-out mandates
under the FCC Order are:

1. Considering the new entrant’s mar-
ket penetration.

2. Considering benchmarks requiring
the new entrant to increase its
build-out after a reasonable period
of time has passed from initiating
service, and taking into account the
applicant’s market success.?

The FCC also noted that the Or-
der is not intended to limit an LFA’s

cable service may not be denied to any
group of potential residential cable
subscribers based on the income level

of the local area in which the group re-
sides.”® It is unclear whether a local
government would have standing to
raise this issue in many states under
new state franchising laws.?*

Absent any mandated build-out
criteria required under state law, the
FCC Order does little to clarify the
build-out debate. The Order does
not go so far as to prohibit any build-
out criteria within a franchise;
rather, it provides a list of unreason-
able build-out mandates. Presumably,
build-out criteria which provides a
period of years over which build-
out must be completed throughout a
given jurisdiction would not be an
unreasonable build-out mandate,
although the FCC leaves open this
question. It appears clear, however, that
the FCC struggled while attempting
to provide an Order which would pro-
hibit an LFA from addressing build-
out issues, as desired by the big phone
companies, yet not run afoul of the
Cable Act.”

The answer to how each LFA
will deal with build-out remains
open for discussion. When negotiating
build-out requirements, an LFA must
consider the impact of state laws, the
existing franchise of the incumbent,
the time period over which the incum-
bent was originally allowed to construct
its system, and other relevant factors
based on the FCC’s unreasonable man-
date list.



Franchise Fees

The Order addresses four separate
issues regarding the payment of franchise
fees. This portion of the Order is poten-
tially the most troubling, as it may well
be argued by incumbent cable operators
that existing franchises that conflict with
the FCC's interpretation may, as a result,
be unenforceable.

First, the Order reiterates the
FCC'’s prior position that cable operators
are not required to pay franchise
fees on revenues from non-cable services,
such as Internet access services and
broadband data services.?® Second, the
Order references in-kind payments by
providing examples of impermissible
in-kind payments, such as mandatory
contributions for municipal traffic lights,
programs for recreation departments,
and other payments not related to ac-
cess to public, educational, and govern-
ment (PEG) channels controlled by
an LFA.?

Third, the Order addresses limita-
tions on charges incidental to the award
of a franchise. The Cable Act generally
caps franchise fee payments to be re-
ceived by an LFA at 5% of an operator’s
annual gross revenues from the provision
of cable services in the community;?® the
Act also provides exceptions to this cap.
One of the exceptions is a list of charges
incidental to the award of a franchise,
including payments for bonds, security
funds, letters of credit, insurance, indem-
nification, penalties and liquidated dam-
ages.” The Order provides its own list of
charges that the FCC concluded are not
incidental to the award of a franchise,
including: application or processing fees
that exceed the reasonable cost of pro-
cessing an application; acceptance fees;
free or discounted services provided to
an LFA; requirements to lease or pur-
chase equipment from an LFA at prices
higher than market value, and in-kind
payments.*

Where a local government is already
collecting the full 5% franchise fee, the
Order could arguably prohibit the impo-
sition of additional reimbursement costs
to an LFA, even if those costs are pre-
scribed under local law. These issues
will vary depending upon the pre-
cise franchise language in question.

Another troubling aspect of this sec-
tion of the Order concerns “free or dis-

counted services” provided to an LFA.
Most franchises around the country con-
tain provisions obligating a cable opera-
tor to provide free basic and expanded
basic service to schools and public build-
ings. It is unclear what “free services”
the FCC is referring to, but cable op-
erators may seek to use the Order to ar-
gue that the costs associated with such
free services should be offset against
franchise fees. A careful review of indi-
vidual franchises and state laws will
be required on this issue.’!

The shot clock time periods
are very short. Once an appli-
cation is received, negotia-
tions should commence imme-
diately. Assuming a minimum
of 30 days in which to comply
with local adoption require-
ments, LFAs could have fewer
than 60 days from the receipt of
avalid application to reach an
agreement on the terms of

a new franchise.

Finally, the Order calls into ques-
tion contributions made in support of
PEG services and equipment. The Or-
der attempts to distinguish between
“capital” and “operational” costs, as
specified in the Cable Act.’? Generally,
LFAs have understood that capital costs
may be negotiated in a franchise above
the 5% franchise fee cap.** However, op-
erational costs, such as salaries for em-
ployees, are generally not excluded from
this cap. In the Order, the FCC refer-
ences “capital costs” as payments col-
lected “only for the cost of building PEG
facilities.”* The Order also provides
that “capital costs refer to those costs
incurred in or associated with the
construction of PEG access facilities.”*
This provision may prove to be a
source of contention between LFAs
and cable operators. It is possible that
both competing providers and incum-
bent operators will attempt to construe
this statement as limiting the ability
of an LFA to seek capital support for
PEG equipment. Operators may argue

that, unless an LFA is seeking to “con-
struct” a PEG facility, other capital costs
must be deducted from franchise fees.
An equally viable interpretation of this
language, however, is that capital costs
include any asset which has a depre-
ciable life span, such as PEG equip-
ment—including cameras, edit decks,
lights, microphones, playback equip-
ment— and other costs “incurred or as-
sociated with” PEG facilities.

PEG and Institutional Networks
The Order concludes that it is unrea-
sonable for an LFA to impose, on a new
entrant, more burdensome PEG carriage
obligations than it has imposed on the
incumbent cable operator. The FCC
also concludes that a “pro rata cost-shar-
ing approach is a reasonable means of
meeting the provision of adequate PEG
facilities.”*® It is not clear, however,
whether a pro rata cost-sharing ap-
proach includes only per subscriber
amounts paid by an incumbent opera-
tor, or all in-kind PEG obligations, in-
cluding periodic capital grants, cable
operator-owned and operated facilities,
and related expenditures.

The Order is not particularly harm-
ful with respect to institutional network
(I-Net) requirements, and provides that
an [-Net requirement is not duplicative
if it would provide additional capabil-
ity or functionality beyond that pro-
vided by existing [-Net facilities. How-
ever, the Order encourages LFAs to con-
sider whether a competitive franchisee
can furnish such additional functional-
ity by providing financial support or
actual equipment to supplement exist-
ing [-Net facilities, rather than by con-
structing new 1-Net facilities.’

The Regulation of

Mixed-Use Networks

Under the Order, it is unreasonable for
an LFA to refuse to grant a cable fran-
chise to an applicant for resisting an
LFA’s demands for regulatory control
over non-cable services or facilities.’
The Order states that an LFA has no
authority to insist that an entity obtain
a separate cable franchise in order to
upgrade non-cable facilities. So long as
there is a non-cable purpose associated
with the network upgrade, a local ex-
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change carrier is not required to obtain
a franchise until and unless it proposes
to offer cable services. The FCC goes on
to provide that “the same is true for
boxes housing infrastructure to be used
for cable and non-cable services.”*’
This portion of the Order appears
to be a direct reaction to AT&T’s efforts
to upgrade its facilities by installing large
(5'x 6' x 4') pedestals on public boule-
vards throughout the country, purport-
edly to upgrade its telephone and broad-
band network. Many jurisdictions have
aggressively resisted AT&T’s efforts by
insisting that the company first obtain
a cable franchise, since the primary pur-
pose of the pedestals is to facilitate the
delivery of video programming. The
Order may call into question the ability
of municipalities to mandate a cable
franchise prior to such a network up-
grade; however, nothing in the Order
impacts the LFA’s control over the right-
of-way, or its permitting authority.

“Level Playing Field”
Requirements
State “level playing field” requirements
appear to still be enforceable under the
Order; all such local requirements are
preempted. In franchises where an LFA
has agreed to “most favored nation”
clauses (requiring that the LFA will
impose the same terms and conditions
on any other cable service provider seek-
ing a franchise), it remains unclear how
these provisions will be impacted by the
Order, and a careful review of the lan-
guage of each franchise will be required
to determine the answer. However,
many local franchises contain provi-
sions which contractually relieve the
incumbent cable operator of certain
obligations should a new competitor not
be held to the same requirements by the
LFA. The Order may not preempt con-
tractual provisions which provide relief
to incumbent cable operators. This is
an issue which the FCC will address in
a Further Notice of Proposed Rule-
making (FNPRM).#®

The primary purpose of the
FNPRM is to determine whether the
Order should apply to cable operators

that have existing franchise agreements
as they negotiate renewal of those agree-
ments with LFAs.*! On this issue, the
FCC has tentatively concluded that the
Order should apply at the time of re-
newal.* The FCC also seeks comment
on whether it has authority to preempt
state or local customer service laws that
exceed the FCC'’s customer service stan-
dards. The FCC has tentatively con-
cluded that it does not have authority.#
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