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By Marcy R. Frost

We added two new attorneys to our 
firm in October 2006.

Shannon M. Bixby, a graduate of William Mitchell College  

of Law, joined our family law practice group. Prior to joining  

our firm, she had served as a judicial clerk for a Hennepin 

County District Court judge handling family law cases.

Patrick J. Butler joined our business law practice group.  

A graduate of William Mitchell College of Law and a former 

CPA, he has prior experience working for national accounting 

firms and in the private practice of law.

Election of New Shareholders 

Four attorneys were recently elected as shareholders of the 

firm: Jana Aune Deach and James J. Vedder of our family 

law practice group, Elizabeth H. Kiernat of our real estate 

practice group, and Michael S. Poncin of our creditors’ 

remedies and bankruptcy practice group.

Contrary to the belief of many weary employees longing for a vacation, employers in Minnesota  

are not required to provide employees with paid vacation time. Those employers who choose  

to do so have been able to establish the terms for vacation pay with little interference from the 

courts. The Minnesota Court of Appeals, however, issued an opinion last year, which is currently on 

appeal to the Minnesota Supreme Court, that may render many employers liable for vacation  

payments in situations where the employer’s policy provides otherwise.

Fresenius Medical Care, Inc. had a vacation policy that provided paid vacation benefits to  

employees. The policy specifically stated that no payment for unused vacation would be made if an 

employee was terminated for misconduct. Fresenius terminated Susan Lee’s employment for  

misconduct and refused to pay her for accrued but unused vacation time. The district court found  

in favor of Fresenius Medical Care. The Minnesota Court of Appeals reversed, however, finding that 

vacation pay constitutes “wages” under Minnesota law and that the Minnesota statute requiring  

payment of earned but unpaid wages at the time of an employee’s termination invalidated the 

Fresenius Medical Care policy.

While many employers provide for some payment of vacation pay upon termination of employment, 

it is not uncommon for vacation policies to limit the amount of vacation pay that will be paid out upon 

termination of employment or to limit the circumstances under which payments will be made, as did 

the Fresenius Medical Care policy. Unless and until the Fresenius decision is reversed or the 

Minnesota legislature provides for employer freedom in developing and implementing vacation  

policies, such policies appear to be unenforceable in Minnesota. Accordingly, employers may want 

to consider changing their written policies to eliminate any limits on payment upon termination.

Although the Fresenius case only addressed “vacation” leave, there is reference to “paid time off” as 

“wages” in other Minnesota cases. Accordingly, employers with paid time off policies should  

consider that the Fresenius ruling also might affect the implementation of such policies and may 

want to consider changing them if they limit payment upon termination of employment.

The Fresenius case focused on the Minnesota statute requiring payment of wages upon 

termination of employment. It did not address employer policies relating to forfeiture of earned  

vacation during the course of employment. Many employers have policies that prohibit employees 

from carrying over all or some of their vacation time from one year to the next. As it is unclear 
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Election of Directors

Dave Senger and Tom Shroyer were recently re-elected to three-year  

terms as members of the firm’s Board of Directors. Dave is a member of our 

business law practice group and Tom is a member of our litigation practice 

group. They join returning directors Rick Johnson, Rick Kelber, Susan Rhode, 

and Curt Smith and adjunct directors Brian Grogan and John Rossman.

From left to right: Rick Johnson, Susan Rhode, Rick Kelber,  
Tom Shroyer, Dave Senger, and Curt Smith

whether Fresenius will impact how the Minnesota courts 

will deal with these kinds of policies, employers who  

want to limit their vacation pay liability should consider  

adopting an “accrual cap” approach. A policy that  

establishes a maximum accrual level and provides that 

an employee will not accrue any additional vacation  

pay until the accrual level drops below the maximum 

should still pass muster even under an aggressive  

reading of Fresenius.
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